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[bookmark: _Toc220477557]Purpose and Applicability
This Procurement Policy establishes the standards and procedures governing all procurements of goods, services, equipment, and construction funded in whole or in part with Federal Transit Administration (FTA) assistance.
· Applies to all agency staff, contractors, and subrecipients.
· Aligns with 2 CFR Part 200 (Uniform Guidance), FTA Circular 4220.1(As amended), the FTA Master Agreement, and applicable state/local law.
· Agencies may adopt additional local requirements, but they cannot conflict with Federal requirements. 
· Where state/local law is more restrictive, the stricter rule applies.
[bookmark: _Toc220477558]Standards of Conduct
The procurement business of [Agency Name] shall be conducted in a manner above reproach and with complete impartiality and without preferential treatment. Any violation of these standards may be cause for disciplinary action, including dismissal, if appropriate. This provision also applies to the spouse or immediate family member living with the employee.
· Conflicts of Interest: No employee, officer, agent, or board member may participate in procurement if a conflict (real or apparent) exists (2 CFR 200.318(c)).
· Gifts & Gratuities: Staff must not solicit or accept anything of monetary value from contractors.
· Organizational Conflicts: Contractors involved in preparing specifications or scopes of work must be excluded from competing.
· Document conflict reviews in the procurement file with a written determination when issues arise.
[bookmark: _Toc220477559]Procurement Planning and Need Determination
The procurement process formally begins with the preparation of a Requisition and its submission to the appropriate approval channels. However, planning for contracts and procurement actions should begin as soon as the need for the item, service, or property is identified. [Agency Name] will proceed to conduct all procurement transactions through the use of those competitive procurement procedures best suited to the particular procurement, except as otherwise specifically justified.
· All procurements must be necessary and reasonable (2 CFR 200.318(d)).
· Consider lease vs. purchase options and consolidation vs. breaking out procurements.
· Maintain a written justification showing why the procurement is necessary and why the quantity is appropriate. Complete this justification before issuing solicitations.
[bookmark: _Toc220477560]Procurement Procedures
[Agency Name] will obtain full and open competition through the use of those competitive procurement procedures best suited to the particular procurement, except as otherwise specifically justified.

[bookmark: _Toc220477561]Promotion of Full and Open Competition (2 CFR 200.318(a))
Some of the situations considered to restrict competition include, but are not limited to:
· Unreasonable requirements are placed on firms for them to qualify to do business;
· Unnecessary experience and excessive bonding requirements;
· Non-competitive pricing practices between firms or between affiliated companies;
· Non-competitive awards to any person or firm on retainer contracts;
· Organizational conflicts of interest. An organizational conflict of interest means that, because of other activities, relationships, or contracts, a contractor is unable, or potentially unable to render impartial assistance or advice, a contractor's objectivity in performing the contract work is or might be otherwise impaired, or a contractor has an unfair competitive advantage;
· The specification of only a brand-name product without listing its salient characteristics and not allowing "an equal" product to be offered; and
· Any arbitrary action in the procurement process.
[bookmark: _Toc220477562]
Prohibition on geographic Preference (2 CFR 200.319(c))
Specifying in-state or local geographical preferences, or evaluating bids or proposals in light of in-state or local geographic preferences, even if those preferences are imposed by state or local laws or regulations, is prohibited.  In particular, 49 U.S.C. Section 5325(i) prohibits an FTA recipient from limiting its bus purchases to in-state dealers. With limited exceptions, geographic preference is prohibited in all federally funded procurements.  Exceptions expressly mandated or encouraged by Federal law include the following: 
· Architectural Engineering (A&E) Services.  Geographic location may be a selection criterion if an appropriate number of qualified firms are eligible to compete for the contract, considering the nature and size of the project. 
· Licensing. A State may enforce its licensing requirements, provided that those state requirements do not conflict with Federal law. 
· Major Disaster or Emergency Relief.  Federal assistance awarded under the Stafford Act, 42 U.S.C. Section 5150, to support contracts and agreements for debris clearance, distribution of supplies, reconstruction, and other major disaster or emergency assistance activities permits a preference, to the extent feasible and practicable, for organizations, firms, and individuals residing or doing business primarily in the area affected by a major disaster or emergency. 

[bookmark: _Toc220477563]Use and Maintenance of Prequalification lists (2 CFR 200.319(e))
Prequalification lists may be used in procurements involving lengthy evaluations needed to determine whether standards are satisfied:
· Ensure that all prequalification lists are current;
· Ensure that all prequalification lists used include enough qualified sources to provide maximum full and open competition;
· Permit potential bidders or offerors to qualify during the solicitation period (from the issuance of the solicitation to its closing date).
Prequalification should not be confused with reviews of technical qualifications that are an essential process in two-step procurements and qualifications-based procurements.

[bookmark: _Toc220477564]Independent Cost Estimate (ICE) (2 CFR 200.324)
· In compliance with NCDOT-IMD’s requirement, [Agency Name] shall complete the independent cost estimate form for all procurements exceeding the micro purchase threshold and submit the form and required documentation to IMD for approval before proceeding with the procurement.
· As part of the advance procurement planning process, for procurements that are reasonably expected to exceed the FTA’s simplified acquisition threshold, [Agency Name] shall ensure that there is an independent estimate of the expected price level or value of the goods or services to be purchased or to be changed.
· The independent estimate must be prepared without input from prospective bidders. The estimate should be prepared in the same format and level of detail that bidders are required to use when submitting their pricing schedules, and it is intended to serve as an effective tool for evaluating the reasonableness of prices and costs. The estimator should maintain the supporting documentation used in preparing the estimate for reference as part of the evaluation process.
· Depending on the nature of the contract requirement, estimates can range from a single amount to complex estimates based on the inspection of the product itself and a review of items such as drawings, specifications, and prior data (such as cost data from previous procurements). The estimate shall be held confidential and not disclosed to potential bidders until after the bids are received.
· The independent cost estimate shall be prepared before the receipt of bids or proposals.

[bookmark: _Toc220477565]Cost/Price Analysis: (2 CFR 200.324)
· A price analysis is required to determine the reasonableness of the proposed contract price.  The price analysis for micro-purchases may be limited.  The price analysis form may be used for small purchases. A price analysis is required for every procurement in which a cost analysis is not performed.
· A cost analysis is a detailed analysis of a contractor’s cost or pricing data and the judgmental factors applied in projecting from the data to the estimated costs to form an opinion of the degree to which the contractor’s proposed costs represent what reasonable performance of the contract should cost.
· When adequate competition is lacking and for sole-source purchases, a cost analysis may be necessary to determine the reasonableness of the price.

[bookmark: _Toc220477566]Negotiation of Contractor Profit (2 CFR 200.324(b))
· [Agency Name] shall negotiate profit as a separate element of the price for each contract in which there is no price competition and, in all cases, where a cost analysis is performed. To establish a fair and reasonable profit, consideration must be given to the complexity of the work to be performed, the risk borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its record of past performance, and industry profit rates in the surrounding geographical area for similar work.

[bookmark: _Toc220477567]Contracting with Responsible Contractors (2 CFR 200.318(h))
· [Agency Name] shall make purchases from and award contracts only to responsible Contractors.
· In the absence of information clearly indicating that the prospective contractor is responsible, [Agency Name] shall make a determination of non-responsibility.
· To be determined responsible, a prospective contractor shall meet all of the following requirements:
· Financial resources are adequate to perform the contract, or the ability to obtain them;
· Ability to comply with the required or proposed delivery or performance schedule, taking into consideration all existing commercial and governmental business commitments;
· A satisfactory performance record;
· The necessary organization, experience, accounting and operational controls, and technical skills, or the ability to obtain them;
· Compliance with applicable licensing laws, if relevant;
· The necessary production, construction, and technical equipment and facilities, or the ability to obtain them;
· Other qualifications and eligibility criteria necessary to receive an award under applicable laws and regulations.

· A prospective Contractor who is debarred, suspended, or deemed ineligible for contracting by [Agency Name] shall not be awarded a contract. Furthermore, for federally funded contracts, a Contractor who is suspended or debarred from federal programs under DOT regulations, “Non-procurement Suspension and Debarment,” 2 CFR Parts 180 and 1200, or under the FAR at 48 CFR Chapter 1, Part 9.4 shall not be awarded a contract. 
· [Agency Name] will check the Federal Excluded Partners List, www.sam.gov, and document the results in the contract file.
[bookmark: _Toc220477568]
Files must contain a procurement history record, including method, contractor selection, price justification, and contract type (2 CFR 200.318(i))
· The documentation in each contract file shall be sufficient to constitute a complete history of the transaction, including but not limited to the basis for the procurement and the award, the assignment of contract administration (including payment responsibilities), if any, and any subsequent action taken.
· Contractor conformance with the contract price
· Contractor conformance with the delivery and/or completion dates
· Compliance with the specifications of product or construction requirements
· Payment of any required security or performance deposits by contractor
· Compliance with rules and regulations for contracts of the funding source
· Document whether contractors have meet the terms, conditions, and specifications of the contract
[bookmark: _Toc220477569]Avoidance of unnecessary or duplicative items (2 CFR 200.318(d))
· Before initiating a requisition, the using department shall determine that supplies, equipment, or services are necessary for functions, operations, or activities and are not duplicative of other items or services already acquired. Every requisition for goods or services will include a complete specification or description and be approved by the using department before being submitted for further processing.

[bookmark: _Toc220477570]Prohibition of exclusionary or discriminatory specifications (49 USC 5325(h))
· [Agency Name] shall not, under any circumstances, use specifications that unduly restrict competition, including “brand name only” requirements. When a brand name is referenced, it must be accompanied by the phrase “or equal”, unless a written justification demonstrates that no other product or service will meet the agency’s needs. Specifications should be written, whenever practicable, in functional or performance-based terms to promote full and open competition.
[bookmark: _Toc220477571]Methods of Procurement (2 CFR 200.320; 4220.1(As Amended) Ch. VI)
[Compare the following with local laws and regulations and edit if necessary]
[bookmark: _Toc220477572]Micro-Purchases (≤ $15,000):
· May be awarded without competition if the price is reasonable.
· Rotate vendors, when possible, to distribute opportunities fairly (BPPM §3.3.1).
· Local procurement guidelines must be followed.
· No splitting of procurements to avoid competition
· Davis-Bacon Act applies to construction projects of $2,000 or more
· Minimum documentation required:
· How the price was determined to be fair and reasonable (comparison of catalog/online prices, etc.), and which vendor was selected
· Procurement History Form may be used to document

[bookmark: _Toc220477573]Price Quotes ($15,000 – $29,999)
· Solicit at least three bidders (telephone quotes are acceptable).
· If Federal funds are used, applicable Federal requirements and certifications must be included in the solicitation.
· Minimum documentation required:
· Document quotes received (at least two quotes should be received) and the rationale for the award.
· Document which vendor was selected – if the vendor with the lowest price is not selected, include the basis/reason for selection (delivery date, better warranty/service, etc.); prior IMD approval is required.
· Document approval by an authorized person before purchase.
· Procurement History Form may be used to document.
· Complete the Procurement Checklist and submit to IMD with reimbursement request.

[bookmark: _Toc220477574]Informal Bids ($30,000 - $89,999):
Reminder: IMD must review and approve new/adapted specifications prior to solicitation of new-type rolling stock. This requirement does not apply to the following:
· Minivans (standard type)
· Conversion and Lift Vans
· Light Transit Vehicles (Cutaway-type Bus)

Reminder: IMD must review and approve all drawings, designs, and/or descriptions of work required prior to solicitation of construction, renovation, or facility improvement projects
[bookmark: _Toc220477575]Procedural Requirements
· Solicit written quotes from at least three bidders.
· Applicable Federal requirements and certifications must be included with solicitation (if funded in part with Federal funds).
· IMD requires pre-award approval of the following.
· New-type Rolling Stock (This requirement does not apply to the following)
· Minivans (standard type)
· Conversion and Lift Vans
· Light Transit Vehicles (Cutaway-type Bus)
· Any construction project  $30,000
· Any “brand name” product or sole source purchase  $15,000
· Pre-award documentation
· Submit Procurement Checklist
· Procurement History Form
· All other documentation to IMD prior to purchase/award

[bookmark: _Toc220477576]Minimum Documentation Required
· Document quotes solicited and quotes received (at least two quotes should be received).
· Document which vendor was selected – if the vendor with the lowest price is not selected, include the basis/reason for selection and justification (delivery date, better warranty/service, etc.); prior IMD approval is required.
· Procurement History Form may be used to document/track, but must maintain written documentation to support that each requirement was met.
· Document approval by an authorized person before purchase/award, including any pre-award approval by IMD.
· Submit Procurement Checklists to IMD with reimbursement request for all other procurements $30,000.

[bookmark: _Toc220477577]Formal Sealed Solicitations (IMD pre-award approval is required on all procurements):
State Funds ONLY
· $90,000 – Equipment/Supplies/Services
· $500,000 – Construction 
Federal and State Funds
· $90,000 – Equipment/Supplies/Services
· $350,000 - Construction
Reminder: Please reference the previously stated IMD Review Policy
Procedural Requirements
· Publish advertisement (electronic ad may be used) for the bid, at least once, 7 days prior to opening.
· All bids must be sealed and opened at the stated time and place.
· At least three suppliers/contractors must be solicited (in addition to ad, at least three must be notified).
· Applicable Federal requirements and certifications must be included with solicitation (if funded in part with Federal funds).

[bookmark: _Toc220477578]Additional Requirements for Construction Procurements
· Minimum of three sealed bids must be received. If fewer than three bids are received, the agency must advertise for bids again, and if, as a result of such second advertisement, fewer than three competitive bids are received from reputable and qualified contractors, the agency may open bids and award to the lowest responsible bidder, even if only one bid is received.
· Bid guarantee bond (5% of bid price).
· Performance and payment bonds (100% of contract price for contracts exceeding $300,000).
· Document bids received by completing the Procurement History Form and Procurement Checklist for Formal Bids.
· Submit checklist, tabulation, and related documentation to IMD for prior approval before entering into a contract or commencing with construction-related work.
· Award shall be made to the lowest, responsible bidder(s).

NOTE: If the recommendation is other than the low bid, a written justification must be submitted along with the above checklist and related documentation.
Reminder: IMD must also pre-approve any contract modification that would change the scope of a contract or increase the contract amount up to or over the formal (sealed) bid threshold of $90,000.
· Any or all bids may be rejected if there is a sound, documented business reason.
· Contract award will be made in writing to the lowest responsive and responsible bidder.
· When specified in bidding documents, factors such as discounts, transportation costs, and life cycle costs will be considered in determining which bid is lowest.
· Payment discounts will only be used to determine the low bid when prior experience indicates that such discounts are usually taken.

[bookmark: _Toc220477579]Minimum Documentation Required
· Written documentation to support that each requirement was met.
· Documented approval from IMD

[bookmark: _Toc220477580]Procurement by Competitive Sealed Bid (Invitation for Bids)
· An Invitation for Bids (IFB) results in a firm fixed-price contract awarded to the lowest responsive and responsible bidder.
· Bids shall be solicited from a sufficient number of Contractors to ensure full and open competition. 
· Solicitations may be canceled before or after the bid opening. The file shall contain reasons supporting the cancellation or rejection of bids. 
· Bidders will be allowed sufficient time to prepare their bids before the bid opening date. 
· The IFB shall require written acknowledgment by each bidder of the receipt of all amendments, addenda, and changes issued.
· Bids shall be evaluated without discussions with bidders.
· Award is made to one or more responsive and responsible bidders whose bids, conforming to all the material terms and conditions of the IFB, are the lowest in price for each item to be purchased.

Each IFB shall include the following:
· Instructions and information to bidders concerning the bid submission requirements, including the time and date set for receipt of the bids and the address where bids are to be delivered;
· The purchase description, delivery, or performance schedule, and any special conditions and detailed specifications necessary. The special conditions and/or detailed specifications shall set forth clear and accurate specifications for the items to be purchased or the scope of work for services needed;
· Required Federal provisions if the contract is Federally funded;
· Required state provisions if the contract is funded with other than federal funds;
· Bid protest procedures;
· Proposal form; and
· Such other forms as determined necessary by the [Agency Name].

[bookmark: _Toc220477581]Procurement by Competitively Bid Negotiation Methods (Request for Proposals/Request for Letters of Interest and Qualifications)

A Request for Proposal (RFP) is an invitation from the [Agency Name] requesting firms to submit proposals to perform a specific project or provide specific services.

RFPs may be used when the procurement does not lend itself to sealed bidding. [Agency Name] expects that more than one source will be willing and able to submit a proposal, and the award will be made based on factors in addition to price. This procurement method permits consideration of technical factors and negotiation of scope, price, and other contract terms.

RFPs must require that the evaluation be based on specific enumerated criteria/factors, including but not limited to price/cost. The criteria/factors must be in the solicitation document.

RFPs may permit discussions with proposers concerning the offers submitted, negotiation of contract scope, price, or estimated cost, and other contract terms and conditions, as well as revisions to proposals before the final contractor selection.

The rationale for choosing competitive proposals rather than sealed bidding procedures shall be documented in the contract file.

[bookmark: _Toc220477582]Evaluation:
· The evaluation factors that will be considered in evaluating proposals shall be tailored to each procurement.
· RFPs shall clearly state the evaluation factors that will be considered in selecting the contractor and their relative importance. RFPs shall include the cost or price and cost or price-related factors.
· The evaluations shall be based on the evaluation factors set forth in the RFP. Factors not specified in the RFP shall not be considered.
· Every responsive proposal submitted shall be evaluated by the evaluation committee, whose evaluations must be as thorough, objective, and well-documented as possible. 
· The Evaluation Committee may, but need not, conduct written or oral discussions with responsible proposers who submit proposals within the competitive range. 
· Upon completion of discussions, [Agency Name] shall ask all proposers within the competitive range with whom negotiations have successfully concluded to submit their best and final offer. 
· After evaluation of the best and final offers, the evaluation committee shall rank the proposers and select the responsible proposer whose best and final offer is most advantageous to the [Agency Name].

[bookmark: _Toc220477583]Procurement of Architectural and Engineering Services (A&E) – Request for Qualifications (RFQ)
For projects related to or leading to construction, an FTA recipient must use the qualifications-based procurement procedures of 40 U.S.C. Chapter 11 (“Brooks Act” procedures) when contracting for A&E services and other services described in 49 U.S.C. Section 5325(b), which include program management, construction management, feasibility studies, preliminary engineering, design, architectural, engineering, surveying, mapping, or related services.

Negotiations under this process are conducted with the most qualified proposer first. Only if an agreement on a fair and reasonable price cannot be reached will negotiations proceed with the second-most-qualified proposer. This process will continue until an agreement is reached with the proposer. Once negotiations have ceased with a proposer, they may no longer be considered for award.

Price must be excluded as an evaluation factor in the ranking. 

NOTE: If any Federal funds are used, all applicable Federal requirements and certifications must be included in the solicitation. Written documentation must be maintained to support each step of the procurement process.

[bookmark: _Toc220477584]Non-competitive Procurement (Sole-Source)
Definition: Solicitation of a proposal from only one source, resulting in an absence of price competition.
· After solicitation of several sources, the competition is determined to be inadequate.
· A contract change outside the scope of the original contract is also considered a sole-source procurement.

[bookmark: _Toc220477585]Non-competitive or Sole Source (Qualifying Conditions):
· If the award of a contract is infeasible under competitive procedures.
· Item is only available from a single source.
· An emergency situation will not permit a delay in the purchase of the item.
· Solicitation provides only one bid, and competition is determined to be inadequate
· Item is an associated capital maintenance item and is purchased directly from the original manufacturer.
· The manufacturer or supplier is the only source for the item.
· The price is no higher than the usual price paid.

[bookmark: _Toc220477586]Non-competitive or Sole Source (Reimbursement Criteria):
· A cost analysis is required.
· Establish a fair and reasonable profit margin.
· If Federal funds are used, applicable Federal requirements and certifications must be submitted to the vendor.
· Sole-source requires local governing board approval.
· IMD’s Assistant Director for Administrative Services must pre-approve all sole-source procurements  $1,000.
· Written documentation must be maintained to support each step in the procurement process.
[bookmark: _Toc220477587]Protests
[Review this section and edit for local policies and requirements]
Any interested party shall have the right to have a protest considered and resolved administratively, economically, and expeditiously. “Interested party”, as used in this section, means a bidder whose direct economic interest would be affected by the award of a contract or by the failure to award a contract. The filing of Bid Protests will not unnecessarily delay the procurement process, especially if the Protest is vexatious or frivolous in nature.

[bookmark: _Toc220477588]Written Submission:
· An interested party wishing to protest a matter involving a proposed procurement or contract award shall file a written submission addressing, at a minimum, the following:
· The name and address of the interested party and its relationship to the procurement are sufficient to establish its interest;
· Solicitation or contract number;
· Statement of the grounds for the protest, including the provision(s) of the solicitation and the Federal or State law or Federal or [Agency Name] regulation upon which the protest is based;
· Statement of the specific relief requested; and
· Any documents relevant to the protest that the protesting party desires should be attached.

[bookmark: _Toc220477589]Time for Filing:
· Protests Regarding Solicitation
· Any bid protest regarding a solicitation must be filed no later than five (5) business days before the opening of bids. Any Protest filed after that date that raises issues regarding the solicitation will not be considered.
· Protests Regarding Bid Evaluation
· Any bid protest regarding the evaluation of bids must be filed no later than twenty (20) business days after the opening of bids. Any protest filed after that date that raises issues regarding the bid evaluation will not be considered, unless the issue arose after the initial twenty (20) business day period and before contract execution.
· Protests Regarding Award of Contract
· Any protest regarding the award of a contract must be filed no later than five (5) business days after the date of the notice of intent to award or notice of award, whichever is first. Any protest regarding the award of the contract filed after that date will not be considered.

[bookmark: _Toc220477590]Procedures for Protests Regarding Solicitation:
This type of protest includes any claim that the bid solicitation contained unduly restrictive, exclusionary, or discriminatory specifications, any challenge to the basis of award, or any claim that the solicitation documents or the solicitation process violated applicable Federal or State law, or that [Agency Name] failed to follow these regulations.
· Upon receipt of a timely filed protest regarding the solicitation, [Agency Name] may postpone the opening of bids until resolution of the protest; no additional bids will be accepted during the period of postponement.
· If the protest involves a claim of unduly restrictive, exclusionary, or discriminatory specifications, [Agency Name] will, in evaluating the protest, consider both the specific need for the feature or item challenged and any effects on competition of including the specification regarding that feature or item. If it is determined that such a feature or item was included in the specification to meet justified and valid transit needs and was not unduly restrictive of competition or designed to exclude a particular competitor, that will be grounds to deny the protest.

[bookmark: _Toc220477591]Procedures for Protests Regarding Bid Evaluation
This type of protest includes any challenge to determinations of the responsiveness of a bid or the responsibility of a bidder, or any claim that the evaluation of bids violated Federal or State law or these regulations. 

Upon receipt of a timely filed protest regarding the evaluation of bids, [Agency Name] will determine if the protestor has established that there is substantial evidence regarding the non-responsiveness of a bid or the non-responsibility of a bidder or doubt regarding compliance with Federal or State law or these regulations. If the protestor submits sufficient evidence supporting its protest to show that the protest is not vexatious or frivolous, the evaluation of all bids submitted may be suspended until resolution of the protest.

[bookmark: _Toc220477592]Procedures for Protests After Award
This type of protest will only be considered if the protestor can demonstrate that the bidder who was awarded the contract fraudulently misrepresented itself as a responsible bidder or that Federal or State law or these regulations were violated in awarding the contract.

[bookmark: _Toc220477593]All Protests
Upon timely receipt of a protest, additional information may be requested from the protestor. Meetings may be held with the protestor to review the matters raised by the Protest.
· Where a timely Protest has been filed before the opening of bids, and unless the protest is resolved prior thereto, the date for receipt of bids may be extended to accommodate the time needed for resolving the protest and instituting any necessary remedial measures.
· When a protest against the making of an award is received, the award may be withheld pending disposition of the protest.
· [Agency Name] may suspend the procurement process upon receipt of a bona fide bid protest. However, [Agency Name] reserves the right, notwithstanding the pendency of a protest, to proceed with the appropriate action in the procurement process or under the contract in the following circumstances:
· Where the item to be procured is urgently required;
· Where it is determined that the protest is vexatious or frivolous; or
· Where delivery or performance will be unduly delayed, or other undue harm will occur by failure to make the award promptly.
· Except in extraordinary circumstances, a written decision on the Protest based on the information provided by the protestor, the results of any meetings with the protestor, and any investigation shall be issued. The decision is final except where:
· New data becomes available, which was not previously known and which is a basis for protest;
· There is an error of law or regulation; or
· The protestor appeals a decision reviewable by FTA to FTA, which includes only claims that these regulations or Federal law or regulation were violated.
· When a protest is denied, the protestor shall be notified in writing of their right to appeal the decision to the FTA. Upon denying a protest, any suspension imposed will be lifted, and the procurement process may continue.

[bookmark: _Toc220477594]Remedy
If a Bid Protest is upheld, even in part, appropriate action will be taken on a case-by-case basis to correct the procurement process and protect the rights of the protestor, including resoliciting bids, revising bid evaluation, or terminating the contract.

[bookmark: _Toc220477595]FTA Requirements for Appeals Related to Bid Protests
Under FTA Circular 4220.1(As amended), the FTA will only review those Protests that claim: 
(1) The agency failed to have or follow protest procedures, or claim that the agency failed to review a complaint or protest, or 
(2) violations of Federal law or regulation.

When FTA funds are used in a project, the FTA must be notified of all bid protests. The FTA will be notified of denials of bid protests, especially when an FTA appeal is likely to occur.

A protestor must exhaust all administrative remedies with the agency before pursuing a protest with FTA. An appeal to FTA must be received by either FTA’s Region Four office or Headquarters office within five (5) working days of the date the protestor has received actual or constructive notice of the agency’s denial of a bid protest, or knew or should have known of a violation not concerning denial of a bid protest, or the protest will be waived. “Working days” for purposes of appeal to FTA are all days that FTA’s Region Four office or Headquarters office is open for business.
[bookmark: _Toc220477596]Contract Administration
[Agency Name] will maintain systems to ensure contractors perform in accordance with terms and specifications (4220.1(as amended) Ch. III, 200.318(b)). This system will ensure:
· Contractors conform with the contract price;
· Contractors conform with the delivery and/or completion dates;
· Compliance with the specifications of the product or construction requirements;
· Payment of any required security or performance deposits by the contractor;
· Compliance with rules and regulations for contracts of the funding source;
· Document whether contractors have met the terms, conditions, and specifications of the contract.

[bookmark: _Toc220477597]Contract Disputes (2 CFR 200.318(k))
· Except as otherwise determined by the [Director], all contracts entered into on behalf of the [Agency Name] in an amount in excess of [$xx,xxx] shall include a disputes clause.
· A “claim” is a demand or assertion by one of the parties made in writing and seeking, as a right, the payment of money, adjustment or interpretation of contract terms, or other appropriate relief.
· Meritorious claims that can be settled entirely as to time and money issues should be processed in the same manner as contract change orders or amendments.
· If, after completing the investigation, it is determined that a claim has no merit or that an equitable adjustment cannot be negotiated for a claim with merit, a final decision shall be prepared and coordinated with the [Director] and Counsel.
· The final decision or claims shall include the following elements:
· description of claim or dispute;
· pertinent contract terms; and
· reference to relevant facts and a decision, with supporting rationale.
· The FTA will not intervene unless a federal interest is at stake.

[bookmark: _Toc220477598]Contract cost and price (2 CFR 200.324)
Costs or prices based on estimated costs for contracts under the Federal award are allowable only to the extent that the costs incurred or cost estimates included in negotiated prices would be allowable for the recipient or subrecipient under 2 CFR 200.400.
[bookmark: _Toc220477599]Contract Types
[bookmark: _Toc220477600]General Provisions – Contract Types
A wide range of contract types is available to provide the necessary flexibility in acquiring goods and services. Contract types vary according to the degree and timing of the responsibility assumed by the contractor for performance.

[bookmark: _Toc220477601]Selecting Contract Type
· When procurement is by competitive sealed bidding, a firm-fixed-price contract or a cost reimbursement contract is preferred. The type of contract to be used shall be determined prior to solicitation, and the solicitation shall inform bidders of the type of contract that will be used.
· The reasons the particular contract type was selected shall be included in each contract file, except for the following procurements:
· Small purchases other than cost-reimbursement contracts; and
· Repetitive purchases on a firm-fixed-price basis.
· The cost-plus-a-percentage-of-cost and the percentage of construction cost methods of contracting shall not be used by [Agency Name] or its contractors (2 CFR 200.324.
[bookmark: _Toc220477602]
Fixed-Price Contracts
· The fixed-price contract usually stipulates a firm price. However, under appropriate circumstances, it may provide for an adjustable price. An adjustable price contract includes a price ceiling, a target price, or both, which limits the financial obligation to the contractor for satisfactory completion of the contract.
· Fixed-price contracts consist of several types designed to facilitate proper pricing under varying circumstances.
· Firm Fixed-Price Contract — The firm fixed-price contract provides for a price that is not subject to any adjustment.
· This type of contract, when appropriately applied, places maximum risk upon the contractor.
· It is appropriate when fair and reasonable prices can be established at the time of award, definite design or performance specifications are available, products are off-the-shelf, or there are modified commercial products or services for which realistic prices can be offered, and any performance uncertainties can be identified, and the reasonable cost can be estimated in advance.
· Its advantages are that it encourages contractor efficiency and places total responsibility and risk on the contractor.
· Its disadvantages are that it lacks flexibility in pricing and performance.
· It is the most commonly used type of contract requiring the least amount of contract administration.
· Fixed-Price Contract with Escalation — This type of contract allows for upward and downward revisions of the stated contract price upon the occurrence of specified contingencies.
· This type of contract is used when the market for a particular good or service is especially volatile and may require a contract for a term exceeding the initial quantity.
· The inclusion of escalation provisions reduces risks to the contractor.
· Upward price adjustments must be limited by the establishment of a reasonable ceiling.
· Provisions should also be included to provide for downward adjustments when the prices or rates fall below the base levels provided in the contract.

[bookmark: _Toc220477603]Cost-Reimbursement Contracts
· The cost-reimbursement contract provides for payment of allowable costs incurred in the performance of the contract only to the extent prescribed in the contract. Cost-reimbursement contracts are suitable for use only when uncertainties involved in contract performance do not permit costs to be estimated with sufficient accuracy to use any type of fixed-price contract. This type of contract establishes an estimate of the total cost for the purpose of obligating funds and establishes a ceiling that the contractor may not exceed (except at the contractor’s own risk) without prior approval. 
· Cost Contract – A cost contract is a cost-reimbursement type of contract that provides reimbursement for costs, but no fee is paid to the contractor. The following are illustrative situations in which the use of this type of contract may be appropriate:
· Research and development work, particularly with non-profit educational institutions or other non-profit organizations; or
· Initial small-scale procurements of new items, with anticipated subsequent large-scale production runs.
· Cost-Sharing Contract — A cost-sharing contract is a type of cost-reimbursement contract under which the contractor receives no fee but is reimbursed for a portion of the allowable costs that have been agreed upon.
· Cost-Plus-A-Fixed-Fee Contract — A cost-plus-a-fixed-fee contract is a cost reimbursement contract that provides for payment of a fixed fee (profit) to the contractor.
· Once the fixed fee has been negotiated, it remains unchanged regardless of the contractor’s actual costs.
· The fee may be adjusted as a result of subsequent changes in the work or services to be performed.
· Because the fixed fee does not vary in relation to the contractor’s ability to control costs, there is minimal incentive for effective cost management.

[bookmark: _Toc220477604]Time and Materials Contract
· The time and materials contract provides for the procurement of property or services on the basis of:
· Direct labor hours at specified fixed hourly rates, including direct and indirect labor, overhead, and profit, and 
· Material at cost. Material handling costs may be included in the charge for "material at cost" to the extent they are clearly excluded from any factor of the charge computed against direct labor hours.
· This type of contract does not provide any incentive for Contractors to control the cost of materials or to manage their labor forces effectively.
· Because this type of contract does not facilitate effective cost control and requires almost constant surveillance, it should be used only when no other type of contract can be used.
· The labor-hour contract is a variant of the time and materials contract, differing only in that materials are not supplied by the contractor.
· This type of contract is used only when it is not possible, at the time of awarding the contract, to estimate the extent or duration of the work or to anticipate costs with any reasonable degree of confidence.
· Particular care should be exercised in the use of this contract, since its nature does not encourage effective cost control. There must be adequate controls, including surveillance during performance, to give reasonable assurance that inefficiency and waste are not perpetuated.
· A ceiling price, which the contractor exceeds at his own risk, should be established for this type of contract.

[bookmark: _Toc220477605]Contracting with small and minority businesses, women’s business enterprises, and labor surplus area firms (2 CFR 200.321)
[Agency Name] will take all necessary affirmative steps to ensure that minority businesses, women’s business enterprises, and labor surplus area firms are used when possible.
Affirmative steps shall include:
· Placing qualified small and minority businesses and women’s business enterprises on solicitation lists;
· Assuring that small and minority businesses, and women’s business enterprises, are solicited whenever they are potential sources;
· Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit maximum participation by such businesses;
· Establishing delivery schedules, where the requirement permits, which encourage participation by such businesses; and
· Using the services and assistance, as appropriate, of such organizations as the Small Business Administration and the Minority Business Development Agency of the Department of Commerce.
[bookmark: _Toc220477606]Sustainable and Recovered Materials Procurement (2 CFR 200.323)
In accordance with Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6962, and implementing regulations at 40 CFR Part 247, the [Agency Name] adopts the following requirements:
[bookmark: _Toc220477607]Recovered Materials Requirement
· The agency and its contractors shall procure items designated in the U.S. Environmental Protection Agency (EPA) guidelines that contain the highest percentage of recovered materials practicable, consistent with maintaining a satisfactory level of competition.
· This requirement applies to any procurement where:
· The purchase price of the item exceeds $15,000, or
· The aggregate amount paid for such items in the preceding fiscal year exceeded $15,000.
[bookmark: _Toc220477608]Solid Waste Management Services
· The agency shall procure solid waste management services in a manner that maximizes energy and resource recovery.
[bookmark: _Toc220477609]Affirmative Procurement Program
· The agency shall maintain an affirmative procurement program for EPA-designated recovered materials. This program must include:
1. A preference program for purchasing such products;
2. Promotion of recovered materials procurement;
3. Procedures for annual review and monitoring of compliance.
[bookmark: _Toc220477610]Sustainability and Environmental Preference
· To the maximum extent practicable and consistent with law, the agency will seek to purchase products and services that:
1. Contain recycled content;
2. Are biobased, reusable, refurbished, recyclable, energy-efficient, or water-efficient;
3. Support sustainable operations.
· This includes purchasing compostable items and other products that reduce the use of single-use plastics, consistent with Executive Order 14057, Section 101 (Federal Sustainability Policy).
[bookmark: _Toc220477611]FTA Bonding requirements (2 CFR 200.326)
For all construction or facility improvement contracts and subcontracts exceeding the Simplified Acquisition Threshold, the following bonding requirements shall apply:
· Use of Agency Bonding Policy
· [Agency Name] will align its bonding policy and requirements with the requirements set forth in the Integrated Mobility Division Procurement Policy.
· Minimum Bonding Requirements
(a) Bid Guarantee
· Each bidder must provide a bid guarantee equivalent to five percent (5%) of the bid price.
· Acceptable forms include a bid bond, certified check, or other negotiable instrument.
· The guarantee assures that, upon bid acceptance, the bidder will execute all required contractual documents within the specified timeframe.
(b) Performance Bond
· The successful contractor must furnish a performance bond for 100 percent of the contract price.
· This bond secures the contractor’s fulfillment of all contractual obligations.
(c) Payment Bond
· The successful contractor must furnish a payment bond for 100 percent of the contract price.
· This bond ensures payment, as required by law, to all persons supplying labor and materials for work performed under the contract.
These requirements are in addition to, and do not replace, the NCDOT-IMD-imposed requirements. The more restrictive requirements shall be used in all instances.
[bookmark: _Toc220477612]Buy America and Build America, Buy America Requirements
[bookmark: _Toc220477613]Buy America Requirements
· In accordance with 49 U.S.C. § 5323(j) and 49 CFR Part 661, [Agency Name] shall comply with all Buy America requirements applicable to federally funded procurements:
· General Requirement
· All steel, iron, and manufactured products used in FTA-funded projects must be produced in the United States.
· For rolling stock procurements (buses, vans, railcars, locomotives, ferry vessels, etc.), final assembly must occur in the United States, and the percentage of U.S.-made components must meet or exceed FTA’s current threshold.
· Dollar Threshold
· Buy America applies to contracts and procurements exceeding $150,000.
· Certification
· Each bidder or offeror must submit a Buy America certification with its bid or offer:
· A certificate of compliance, or
· A certificate of non-compliance with a request for waiver.
· Failure to submit a required certification renders the bid or offer non-responsive.
· Waivers
· Waivers may be granted by FTA only if:
a. The application of Buy America would be inconsistent with the public interest;
b. The materials are not produced in the U.S. in sufficient and reasonably available quantities and of satisfactory quality;
c. Including domestic material would increase the cost of the overall project by more than 25 percent.
· All waiver requests must be processed through FTA in accordance with 49 CFR § 661.7.
· Contract Clauses
· All solicitations and contracts subject to Buy America shall include the required Buy America clause and certification form.
· 
[bookmark: _Toc220477614]Build America, Buy America (BABA) Requirements
In accordance with the Build America, Buy America Act (Pub. L. 117-58, §§ 70901–70927, Infrastructure Investment and Jobs Act, 2021) and implementing guidance (OMB Memorandum M-22-11 and subsequent updates), [Agency Name] shall ensure compliance with BABA requirements on all federally funded infrastructure projects.
· General Requirement
Federal funds may not be obligated for an infrastructure project unless all iron, steel, manufactured products, and construction materials used in the project are produced in the United States.
· Definitions
· Infrastructure includes, at a minimum, public transportation facilities, stations, maintenance and administrative facilities, and related capital improvements.
· Produced in the United States means:
· Iron and steel: All manufacturing processes, from initial melting through application of coatings, occur in the U.S.
· Manufactured products: The product is manufactured in the U.S., and the cost of components mined, produced, or manufactured in the U.S. is greater than 55 percent of total component costs.
· Construction materials: All manufacturing processes for the material occur in the U.S. (e.g., glass, drywall, fiber optic cable, lumber, plastics, composites).
[bookmark: _Toc220477615]Waivers
· Waivers may be granted by the Federal awarding agency (FTA) if:
a. Application of BABA would be inconsistent with the public interest;
b. The types of materials are not produced in the U.S. in sufficient and reasonably available quantities or of satisfactory quality; or
c. The inclusion of U.S.-produced materials would increase the cost of the project by more than 25 percent.
· Contract Language and Certification
· All solicitations and contracts for infrastructure projects funded in whole or in part with federal assistance shall include the required BABA clauses and certifications.
· Contractors and subcontractors must certify compliance and provide supporting documentation as part of contract administration.
[bookmark: _Toc220477616]Inclusion of Required Contract Provisions (2 CFR 200.327)
This section addresses the federally required contract clauses that apply to all third-party contracts involving federal assistance. Further instructions and explanations can be found in Appendix II to 2 CFR Part 200, Circular 4220.1(As amended), The Master Agreement, and the Best Practices Procurement Manual.

[bookmark: _Toc220477617]Applicability
· The Master Agreement states that applicable federal requirements will apply to project participants to the lowest tier necessary to ensure compliance with those requirements.  A recipient will also need to include applicable federal requirements in each subagreement, lease, third-party contract, or other document as necessary. 
[bookmark: _Toc220477618]Micro-Purchases
· Micro-Purchase, for the purpose of this section, is defined as a purchase of less than $15,000. Federal contract clauses do not apply to purchases in this category, with the exception of the Davis-Bacon Act and the Copeland Anti-Kickback Act. The Davis-Bacon and Copeland Anti-Kickback Acts apply to all construction contracts exceeding $2,000.
[bookmark: _Toc220477619]Purchases Above the Micro-Purchase Threshold
· Purchases above the micro-purchase threshold, for the purpose of this section, are defined as a purchase greater than $15,000. Federal contract clauses apply to all purchases in this category. The contract clause matrix in the appendix to this document, as well as the most recent Master Agreement, should be consulted for the inclusion of appropriate clauses in all procurements.
· All applicable contract clauses should be included in the solicitation documents. Clauses requiring certification (e.g., Lobbying/Buy America) should be certified and turned in with the vendor’s response to the solicitation. Uncertified clauses can lead to a vendor being considered non-responsive and/or non-responsible.
· All applicable contract clauses shall be made part of any subsequent contract in whole or by reference.

[bookmark: _Toc220477620]Notice of Applicable Clauses to Vendors
All vendors from which purchases are made that are subject to Federal Contract Clauses shall be notified of the applicability of said clauses. Notification may be made by any of the following means.
· Notification of Federal Clauses may be made by providing the vendor with all appropriate clause language, separate from the purchase order, and requiring the vendor to provide written acceptance of these clauses. Such notification is appropriate for clauses requiring vendor certification, and no formal solicitation document was issued. This type of notification is not appropriate for purchases above the simplified acquisition threshold.
· For purchases exceeding the simplified acquisition threshold and any procurement for which a formally advertised RFP, IFB, or RFQ is issued, the method of vendor notification of applicable federal clauses shall be by including complete clause language in the solicitation document. Instructions for any required certifications shall also be included. 

[bookmark: _Toc220477621]Clauses and State Contracts
In accordance with Circular 4220.1(As amended), the inclusion of federal clauses, terms, and conditions in a contract shall not be allowed post-award, except for state or local government purchasing contracts. When obtaining property or services in this manner, the recipient must ensure all Federal requirements, required clauses, and certifications (including Buy America) are properly followed and included, whether in the master intergovernmental contract or in the recipient's purchase document.  One way to achieve compliance with FTA requirements is for all parties to agree to append the required federal clauses to the purchase order or other document that affects the recipient’s procurement.
[bookmark: _Toc220477622]Self-Certification and Annual Review
[Agency Name] will annually self-certify compliance with FTA procurement requirements through FTA’s Certifications and Assurances.

[bookmark: _Toc220477623]Adoption and Approval
Adopted by [Agency Name] on this ____ day of __________, 20__.


______________________________________
Authorized Official (Signature)

______________________________________
Printed Name and Title
